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I.  INTRODUCTION 

 It was reported to be the largest jewelry heist in San Francisco history.  Intruders 

entered a Union Square jewelry store while it was closed for the weekend, at a time when 

the store‟s safe room was being remodeled, and the store‟s security camera had exhausted 

its videotape and was not recording.  A vacant restaurant space was located on the other 

side of the safe room‟s interior wall.  The restaurant‟s exterior door had been rigged, by 

persons unknown, in a way that enabled the intruders to gain entry even though it was 

ostensibly locked.  From the vacant restaurant, the intruders gained access to the jewelry 

store by cutting a hole through the common interior wall, in a location formerly occupied 

by a door.  The hole led directly into the jewelry store‟s safe room.  Ordinarily, the safes 

would have been located flush against the common wall, preventing the robbers from 

entering.  But, on this particular weekend the safes had been moved temporarily into the 

middle of the room due to the remodeling. 

                                              
*
 Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is 

certified for publication with the exception of parts III B through III F. 
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 Once inside the jewelry store, the intruders briefly set off a motion detector alarm 

in the safe room, but when the alarm company called the store owner, he took no action.  

The intruders were able to prevent further alarms by covering the motion detector with a 

cardboard box, using a ladder left in the safe room to reach it.  They then concealed 

themselves until some employees arrived to open the premises on Monday.  The intruders 

forced the employees to open the store‟s safes, and made off with almost $4.5 million 

worth of jewelry.  Shortly after the robbery, the store‟s owner applied for and received a 

$4 million dollar insurance payment for the loss. 

 At appellant‟s robbery trial, the prosecution‟s theory of the case was that the 

robbery was an “inside job,” set up by the store‟s owner in order to collect on the 

insurance.  Based on this theory, appellant contends that if indeed the store owner 

conspired with the robbers and gave them his permission to rob the jewelry store, the 

elements of the crime of robbery have not been established. 

 In a case of first impression in this state, we reject appellant‟s claim, holding that 

even if the owner of a retail store consents to the taking of the store‟s property by third 

persons, those persons still commit a robbery if they take store property, by means of 

force or fear, from the custody of store employees who are unaware of the consent given 

to the robbers by their employer. 

 In the unpublished portions of our opinion, we reject appellant‟s challenges to the 

sufficiency of the evidence of his involvement in the robbery, and to his convictions for 

robbing the store‟s bookkeeper and sales assistant.  We also reject his claims of 

prosecutorial misconduct and sentencing error.  Finally, we explain that we cannot 

address appellant‟s claims of ineffective assistance of counsel on direct appeal, as the 

trial record does not permit us to determine whether or not appellant‟s trial counsel had 

tactical reasons for the decisions he made. 

II.  FACTS AND PROCEDURAL BACKGROUND 

 Lang Antiques, which we will refer to as the jewelry store or the store, occupies a 

portion of the ground floor of a building in the Union Square area of downtown San 

Francisco.  As of April 2003, the remaining portion of the building‟s ground floor (the 
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restaurant space) was vacant.  It had formerly housed a restaurant named Rumpus, which 

had gone out of business.  The main entrance to the restaurant space was on Tillman 

Alley, with another entrance on Campton Place. 

 The jewelry store had a showroom in the front; a back room (the safe room) 

separated from the showroom by a curtain; a bathroom adjoining the safe room; and 

offices upstairs.  The safe room held three safes in which the store‟s inventory of jewelry 

was secured when the store was closed.  The back wall of the safe room, against which 

the safes normally stood, was an interior wall of the overall building, and separated the 

safe room from a room in the vacant restaurant premises. 

 The jewelry store‟s security system included door alarms, panic buttons, and a 

motion detector in the safe room, all monitored by a private alarm company, plus a video 

surveillance camera in the safe room.  In addition, the front entrance was protected by 

roll-down metal grating. 

 The jewelry store was open Monday through Saturday.  On Saturday, April 5, 

2003, at 5:30 p.m., salesperson Richard Frey closed the jewelry store and turned on the 

alarm system.  Before leaving, he put a new tape into the video surveillance system.  The 

tapes could only record for 24 hours, however, so even with a new tape inserted at 

closing time on Saturday, the surveillance system would stop recording at about 5:30 

p.m. on Sunday. 

 At the time Frey closed the store on April 5, 2003, the safe room was in the 

process of being remodeled under the supervision of the store‟s owner, Mark 

Zimmelman, and its manager, Suzanne Martinez.  Because of the remodeling, the room 

was in some disarray; two of the safes had been moved from the back wall of the safe 

room to a side wall, and a third safe had been replaced with a different, larger safe from 

another location.  In addition, a ladder had been left there. 

 At 11:16 p.m. on Sunday, April 6—after the video surveillance camera had 

stopped recording—a motion detector at the jewelry store, probably the one in the safe 

room, triggered an alarm.  The alarm company alerted the police and then called 

Zimmelman.  Zimmelman asked to be notified if the police found a problem, but did not 
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take any further action.  A police officer checked the exterior of the store and saw no 

problem; the exterior grate was down, no windows were broken, no alarm bells were 

ringing, and he did not observe anything amiss in the showroom when he looked through 

the windows with his flashlight.  After about five minutes passed and no additional 

movement was detected, the alarm ceased.  The police officer reported the premises 

secure, and no further action was taken. 

 The following morning, Monday, April 7, 2003, Frey returned to the jewelry store 

at about 9:15 or 9:30 a.m. to open up.  Standard security procedures required that there be 

two people present to open the store, so Frey met another store employee there, Erin 

Beeghly, a student who worked part-time as a gemologist and sales assistant.  Frey 

opened the store, went into the safe room to disable the alarm system, and then went 

upstairs to the office.  Beeghly headed through the safe room and into the bathroom, 

intending to change her clothes. 

 When Beeghly opened the bathroom door, two tall African-American men with 

guns jumped out.  They ordered her to the floor, and told her not to look at them.  Frey 

heard Beeghly scream, and started down the stairs, only to encounter a man waiting at the 

bottom of the stairs with a gun pointed at him.  The man was not wearing a mask, so Frey 

got a good look at his face.  Frey described the man as African-American, about six feet 

tall, with a medium or light complexion, and a nose resembling that of football player 

Jerry Rice.  Later, Frey was able to identify the man as Dino Smith, appellant‟s brother.
1
  

When shown a photographic lineup, Frey picked appellant‟s photograph, as well as Dino 

Smith‟s, as possible suspects. 

 The man put the gun to Frey‟s back and directed him to enter the safe room, where 

Frey saw another man holding a gun pointed at Beeghly.  The robbers told Frey not to 

look at them, and one of them directed him to open the safes.  Frey had difficulty doing 

so, because he was very nervous.  After Frey managed to get one of the safes open, the 

doorbell rang.  Frey told the robbers that it could be Miranda Gonsalves, the bookkeeper, 

                                              
1
  In 2005, Dino Smith was convicted of participating in the robbery and sentenced 

to prison. 
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and the robbers directed him to go and let her in, and bring her to the safe room.  Beeghly 

was kept in the safe room with the robbers as a hostage. 

 When Frey opened the door for Gonsalves, he told her quietly that they were being 

robbed, but she did not really grasp what he was saying, and started to head upstairs to 

work on the accounts.  As Gonsalves neared the top of the stairs, Frey called to her, and a 

light-skinned African-American man emerged from the safe room, ran upstairs after her, 

pointed a gun at her, and ordered her into the safe room.  There, a second man, who was 

darker skinned and seemed older, then directed her to face the back wall.  The first man 

seemed to be wearing a mask, but he pushed it up onto his forehead, so Gonsalves could 

see his face.  Two years later, after seeing a news story about the robbery, Gonsalves 

identified the first man as George Turner.
2
  Shortly after the robbery, Gonsalves also 

picked appellant‟s photograph, as well as Dino Smith‟s, as possible suspects from a 

photographic lineup, but she was not sure of these identifications. 

 Frey then resumed trying to open the safes.  He was able to open the second one, 

but not the third, which was the one that had recently been moved into the jewelry store 

from a different location.  As Frey was working on getting the third safe open, the 

doorbell rang again.  It was Martinez, the store manager.  Martinez had a key, but 

because she could not see any other store employees in the front room, she complied with 

the store‟s standard security procedures by ringing the doorbell rather than unlocking the 

front door herself.   

 Frey let Martinez in, quietly told her that a robbery was in progress and that 

Beeghly was being held hostage, and went back into the safe room with her.  Frey tried 

again to open the third safe, but failed, so he asked Martinez to try, and she succeeded. 

 The intruders emptied the contents of the safes into large plastic bags.  At the 

request of Frey and Martinez, they left behind some of the items in the safes that were not 

part of the store‟s inventory, but had been left by customers for repair or on consignment.  

                                              
2
  Turner was arrested in June 2003 with $650,000 worth of the jewelry store‟s 

inventory in his possession.  He pleaded guilty to the robbery and was sentenced to 

prison. 
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Because the store kept very complete inventory records, it was possible to determine 

precisely what had been taken.  The final tally was 1,297 pieces of jewelry, with a value 

of almost $4.5 million. 

 Before leaving, the intruders bound the employees with plastic handcuffs and duct 

tape, and left them lying or sitting on the floor.  While this was happening, Frey noticed 

for the first time that there was a large hole in the wall of the safe room, which had not 

been there when he left the store on Saturday.  Gonsalves also noticed the hole at some 

point during the crime, though she could not recall exactly when.  Frey and Gonsalves 

both looked through the hole and could see a figure moving around in the room on the 

other side of the wall.  They could not see the person‟s face or even determine gender, 

however, because of their angle of view.  Around this time, Gonsalves, Martinez, and 

Beeghly all heard a female voice that appeared to be coming from a walkie-talkie in the 

room on the other side of the hole.  The voice sounded very professional, like a 

dispatcher, and seemed to be counting down time. 

 Finally, one of the intruders said, “Time‟s up, let‟s go,” and they left through the 

hole in the wall.  Martinez, who was the only one of the store employees who had been 

bound only with duct tape and not with handcuffs, was able to free her hands shortly 

thereafter, and then got scissors and freed the others.  None of the employees were 

physically harmed, but all of them had been frightened while the crime was occurring.  

After freeing her coworkers, Martinez called another employee who was at the store‟s 

central office location and told that employee to call the police. 

 When the police arrived and investigated, they found that, as already indicated, the 

hole in the safe room wall led into the vacant restaurant premises.  They also discovered 

that the hole had been drilled at a spot that constituted the weakest place in the wall 

dividing the store from the restaurant, because that part of the wall had formerly been 

occupied by a door with a glass panel in it.
3
  Two people who had been in the restaurant 

                                              
3
  About two years before the robbery, Zimmelman had expressed interest in 

leasing the restaurant space, and in that connection, the owner of the building had given 

Zimmelman the plans for the building as a whole. 
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space within a few days before the robbery—a prospective tenant and an electrician—

confirmed that the hole had not been there when they last saw the wall. 

 The police investigation also revealed that the latch of the exterior door from 

Tillman Place into the restaurant space had been rigged with a wire so that it could be 

opened from the outside.  The building owner had not seen this wire mechanism prior to 

the police investigation. 

 The police also learned that a cardboard box had been taped over the motion 

detector in the safe room, and the jewelry store‟s phones had been disconnected.  The 

motion detector was mounted high up in the safe room, but the intruders had apparently 

been able to reach it using the ladder that had been left in the room due to the remodeling.  

The police found a piece of posterboard lying on the floor of the safe room that had a 

sticky spot on it; when the sticky spot was matched up with a rolled piece of duct tape 

that was stuck to the wall right above the hole, it appeared that the posterboard had been 

used to cover up the hole.  Later, both appellant‟s fingerprints and Turner‟s were found 

on that piece of posterboard. 

 Appellant‟s fingerprint was also found on the sports section of a newspaper in the 

kitchen area of the restaurant space.  Turner‟s fingerprints were on the front page of the 

same newspaper.  The evidence at trial showed that the particular newspaper edition in 

question was available only from news racks in San Francisco starting sometime after 

2:47 a.m. on Monday morning. 

 Although the jewelry store‟s security camera had stopped recording by the time 

the intruders entered the store, the police were able to obtain a video surveillance tape 

from an exterior camera belonging to a nearby department store, which happened to 

cover the Campton Place door to the restaurant space.  The tape showed three people 

entering that door at about 8:55 a.m. Monday morning, one of whom carried a 

newspaper, and four people leaving through the same door at 9:48 a.m.  The tape was not 

clear enough to show the people‟s race or gender. 

 On April 25, 2003, about two weeks after the crime, two police officers went to 

appellant‟s apartment in Oakland with an arrest warrant.  The building manager let the 
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officers into the apartment, but it had been cleaned out and vacated.  The only things left 

in the apartment were some cleaning supplies, a bag of puppy food, and a bathtub full of 

water that was still warm.  As the officers were leaving, a security guard told them that 

someone was in the building‟s parking garage packing up some things.  The officers went 

to the garage, where they found a man named Je Kim standing next to a car that had 

clothes packed into the trunk, and bags of personal belongings and cleaning supplies, as 

well as a small puppy, in the passenger compartment.  Kim said the puppy was his.  The 

items in the trunk of the car included a box of papers containing mail addressed to 

appellant. 

 When asked for his identification, Kim told the officers to look for it in the car‟s 

glove compartment.  In the glove compartment, the officers found a pair of diamond 

earrings on a display stand, with a price tag attached.  Kim told the officers that he had 

obtained the earrings in the apartment of Debbie Warner, who was the girlfriend of 

appellant‟s brother, Dino Smith.  Martinez, the jewelry store manager, later identified the 

earrings as part of the merchandise stolen during the crime. 

 Five days later, police searched Warner‟s apartment.  In it they found the box of 

papers, including appellant‟s mail, that had been in the trunk of Kim‟s car.  They also 

found appellant‟s wallet and driver‟s license.  They did not, however, find any of the 

stolen jewelry. 

 The police arrested George Turner in June 2003, and later traced Dino Smith to 

New York, where he was arrested about a year after the crime.  Appellant remained at 

large until March 2006, when he surrendered to the police in the company of his attorney. 

 On May 22, 2006, appellant was charged by information with four counts of 

second degree robbery (Pen. Code, § 212.5, subd. (c)
4
), each with an excessive taking 

allegation (§ 12022.6, subd. (a)(4)).  Appellant was also charged with four counts of false 

imprisonment (§ 236), with an enhancement under section 12022.1, subdivision (a)(1); 

two counts of second degree burglary (§ 459); and one count of conspiracy to commit 

                                              
4
  All further statutory references are to the Penal Code unless otherwise noted. 



 9 

robbery (§ 182, subd. (a)(1)).  All of the charges except the conspiracy count included an 

allegation that a principal in the crime was armed with a firearm.  (§ 12022.1, 

subd. (a)(1).)  The information alleged that appellant had prior serious felony convictions, 

including three “strikes” (§ 667, subds. (a), (d), (e); § 1170.12, subds. (b), (c)), and that 

he had served a prior prison term (§ 667.5, subd. (b)). 

 The jury at appellant‟s trial found him guilty on all counts, and found the gun use 

and excessive taking enhancement allegations true.  Appellant waived jury trial as to the 

prior conviction allegations, and the court found them true. 

 On May 8, 2007, the trial court struck two of appellant‟s three “strike” priors, and 

sentenced appellant to 26 years in prison, which included upper term sentences on some 

of the counts.  Appellant filed a timely notice of appeal on June 6, 2007. 

III.  DISCUSSION 

A.  Robbery of Store with Owner’s Consent in Owner’s Absence 

 At appellant‟s trial, the prosecution advanced the theory that the crime was an 

“inside job” staged by Zimmelman in order to collect the insurance money on the stolen 

jewelry.  On appeal, appellant contends that based on this theory of the case, his 

convictions for robbery must be reversed because, as a matter of law, one who takes 

property with the owner‟s consent does not commit a theft crime. 

 Respondent counters, in part, with the argument that even if Zimmelman 

consented to the taking of the jewelry store‟s property, that does not require reversal of 

appellant‟s robbery convictions, because there was no evidence establishing that 

Zimmelman owned the jewelry store as a sole proprietorship rather than through a 

corporation or other business entity.  This argument is inconsistent with the prosecution‟s 

position at trial.  Moreover, the question whether Zimmelman had authority to consent to 

the taking of the store‟s inventory is a question of fact.  (See generally Snukal v. 

Flightways Manufacturing., Inc. (2000) 23 Cal.4th 754, 779-787 [discussing factual 

requisites for finding that corporate officer had authority to bind corporation to contract].)  

Such an argument cannot be raised for the first time on appeal.  (People v. Sakarias 

(2000) 22 Cal.4th 596, 636; People v. Flynn (2000) 77 Cal.App.4th 766, 770-771.)  



 10 

Accordingly, we evaluate appellant‟s legal challenge to the robbery verdicts assuming the 

facial validity of the prosecution‟s “inside job” theory. 

 Appellant argues that in order for a crime to constitute robbery or larceny, the 

perpetrator must intend to deprive the owner of the property permanently, without the 

owner’s consent.  For this proposition, appellant relies on People v. Tufunga (1999) 21 

Cal.4th 935 (Tufunga), and on six other California cases that examined the elements of 

robbery or larceny: People v. Huggins (2006) 38 Cal.4th 175, 214; People v. Davis 

(1998) 19 Cal.4th 301, 305; People v. Avery (2002) 27 Cal.4th 49, 54; People v. Brock 

(2006) 143 Cal.App.4th 1266, 1274; People v. MacArthur (2006) 142 Cal.App.4th 275, 

280; and People v. Edwards (1925) 72 Cal.App. 102, 112, disapproved on other grounds 

in In re Estrada (1965) 63 Cal.2d 740, 748.  Because the theory of the prosecution‟s case 

was that the owner was a participant in the crime, and thus gave his consent to the taking, 

appellant argues that the “felonious taking” element of robbery was not proved. 

 None of these cases, however, involved the unusual fact situation here, i.e., 

someone using force or fear to take property from victims who had possession, but not 

ownership, of that property, where the taker (unbeknownst to the victims) has the consent 

of the property‟s owner to take it.  Cases are not authority for propositions not considered 

and decided in the court‟s opinion.  (Vasquez v. State of California (2008) 45 Cal.4th 

243, 254; People v. Avila (2006) 38 Cal.4th 491.)  Accordingly, statements in the cases 

on which appellant relies, to the effect that robbery or larceny requires the intent to steal, 

do not settle the question posed by appellant‟s argument in the present case. 

 Appellant also relies on four out-of-state cases that do deal specifically with the 

“inside job” or “staged robbery” situation presented in this appeal.  (Williams v. State 

(2003) 92 S.W.3d 348 (Williams); Leeson v. State (1982) 445 A.2d 21 [293 Md. 425]; 

State v. Wright (1935) 85 S.W.2d 7 [337 Mo. 441]; People v. Goldberg (1922) 135 N.E. 

84 [302 Ill. 559].)  As respondent points out, however, none of these cases reversed a 

conviction for robbery on the ground of consent in a situation in which the property 

owner who set up the alleged bogus robbery was not present at the time it occurred, and 

the actual victims of the force or fear used by the perpetrators were all unaware of the 
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owner‟s consent to the taking of the property of which they had possession.
5
  Thus, none 

of the out-of-state authorities is helpful, let alone persuasive authority supporting 

appellant‟s legal contention. 

 Therefore, because this situation presents a question of first impression under 

California law, we begin with the language of the statute defining the crime of robbery.  

Section 211 provides: “Robbery is the felonious taking of personal property in the 

possession of another, from his person or immediate presence, and against his will, 

accomplished by means of force or fear.”  Case law has elaborated this definition further.  

“Robbery is essentially larceny aggravated by use of force or fear to facilitate the taking 

of property from the person or presence of the possessor.  [Citation.]  Robbery requires 

the specific intent to deprive the victim of his or her property permanently.  [Citations.]  

The taking of the property of another is not theft absent this intent.  [Citation.]  

. . . [¶] . . . „ “[A] bona fide belief of a right or claim to the property taken, even if 

mistaken, negates the element of felonious intent.” ‟ ”  (In re Albert A. (1996) 47 

Cal.App.4th 1004, 1007-1008.) 

                                              
5
  In Williams, supra, 92 S.W.3d 348, it appears that the owner of the robbed store 

was not present when the robbery occurred.  Nonetheless, due to the procedural posture 

of the case, it does not stand for the proposition that there can be no robbery in an “inside 

job” situation even if the staged crime occurs in the absence of the consenting store 

owner.  In Williams, the appellant had been convicted of the robbery of a jewelry store, 

despite his defense that the robbery was really a set-up for the purpose of making an 

insurance claim.  In the cited opinion, the court affirmed the denial of the appellant‟s 

motion for post-conviction relief based on a claim of ineffective assistance of counsel.  

The appellant‟s position was that his trial counsel was ineffective in failing to request an 

instruction on the lesser included offense of theft.  In rejecting this contention, the court 

stated that “[o]n the record here, either a gun was used to threaten and forcibly take 

jewelry from [the victim] without the consent of the owner, or the owner consented to a 

staged taking of the jewelry by [the appellant] and his cohort. . . . [E]ither a robbery 

occurred or [the appellant] was not guilty of the crime of stealing.  [Citation.]  This 

follows because no evidence was adduced that the participants took the jewelry without 

displaying or threatening the use of a deadly weapon.  [Citation.]  The . . . evidence only 

supported a verdict of guilty of first-degree robbery or not guilty based upon [the 

appellant‟s] „consensual taking‟ defense.”  (Id. at pp. 350-351.)  As the foregoing 

discussion demonstrates, the court in Williams had no occasion to consider, and did not 

decide, the issue presented here. 
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 As noted, appellant‟s argument is, essentially, that the property owner‟s consent in 

the “inside job” scenario negates one of the elements of robbery by rendering the taking 

non-felonious.  For guidance on this issue, we look to the California Supreme Court‟s 

examination of the meaning of the term “felonious taking.”  “[B]y use of the . . . term 

„felonious taking‟ in section 211, the Legislature was . . . incorporating into the . . . 

statute the affirmative requirement, derived from the common law rule applicable to 

larceny and robbery, that the thief or robber has to intend to take property belonging to 

someone other than himself in order to be guilty of theft or robbery, that is to say, the 

common law recognition of the defense of claim of right.”  (Tufunga, supra, 21 Cal.4th at 

p. 946, italics added.)  Tufunga held, on the basis of this reasoning, that a good faith 

claim of right to the ownership of specific property can negate the element of felonious 

taking that is necessary to establish theft or robbery. 

 This holding does not, however, necessarily imply that the taking involved in an 

“inside job” robbery is not felonious, and may in fact, imply the opposite because it 

requires only that the property belong to someone other than the taker.  The common law 

understanding of the “felonious taking” element of larceny and robbery, on which 

Tufunga relied, also includes the concept that “[a] person may be a victim of larceny even 

though he is not the owner [of the property taken]; he need only have a special property 

right, as in the case of a bailee or pledgee.  It is enough that he has possession and that it 

is lawful as to the defendant, or that because of a legally recognized interest in the 

property he is entitled to possession as against the defendant.  Moreover, the person from 

whom the property is taken qualifies as a victim of larceny even though he does not have 
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the right of possession as against the true owner.”  (Wharton‟s Criminal Law, (15th ed. 

1995) § 381, pp. 454-456, fns. omitted.)
6
 

 California has long followed the common law in this regard.  For example, in 

People v. Shuler (1865) 28 Cal. 490, a defendant was charged with robbery.  The 

indictment stated that the defendant had robbed a man named Wyckoff by forcibly taking 

from him some property that belonged to another man named Whiting.  On appeal, the 

defendant argued that the indictment was defective in failing to plead that the property 

was taken from Whiting without the latter‟s consent.  The California Supreme Court 

rejected this argument, reasoning as follows.  “The indictment does state that from the 

person and control of Wyckoff, and against his will, the defendants did feloniously, 

forcibly and violently steal, take and carry away the money and property described.  It 

thus appears that Wyckoff had possession of the property when it was taken, for it was 

taken from his person and control.  Having possession of it, the law deems that 

possession rightful, and therefore the right of Wyckoff to the possession need not be 

stated in the indictment.”  (Id. at p. 493.)  The court went on to explain that “an 

indictment for robbery must contain an allegation as to the ownership of the property of 

which the party named was robbed, or that it did not belong to the defendant[, but] „[i]t is 

not necessary that the property should belong to the party from whose possession it was 

forcibly taken.‟ ” (Id. at p. 494.) 

 Similarly, in a case in which a man found some money on the street, and another 

man then stole it from him, the court rejected the thief‟s argument that he could not be 

convicted of grand theft because the finder of the money was not its owner.  The court 

reasoned that “the finder of the lost money . . . had the right of possession, and was 

                                              
6
  See also 18A Cal. Jur. 3d Criminal Law: Crimes Against Property § 127, which 

states: “The law proscribes as larceny a taking from ownership or right of possession of 

any kind whatsoever, so long as it is in one other than the thief. . . .  [¶]  Considered as an 

element of larceny, „ownership‟ and „possession‟ may ordinarily be regarded as 

synonymous, for one who has the right of possession as against a thief is, so far as the 

thief is concerned, the owner.  Any legally recognizable interest is sufficient to sustain an 

averment of ownership in a charge of theft by larceny.”  (Footnotes omitted.) 
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entitled to retain it as against all the world except the true owner . . . . Any legally 

recognizable interest is sufficient to sustain an averment of ownership in a charge of 

grand theft.”  (People v. Beach (1944) 62 Cal.App.2d 803, 806-807.) 

 In short, “ „[c]onsidered as an element of larceny, “ownership” and “possession” 

may be regarded as synonymous terms; for one who has the right of possession as against 

the thief is, so far as the latter is concerned, the owner.‟  [Citation.]  It is, after all, a 

matter of no concern to a thief that legal title to the stolen property is not in the 

complainant.  [Citation.]  . . . „Possession alone, as against the wrongdoer, is a sufficient 

interest to justify an allegation and proof of ownership in a prosecution for larceny.‟ ”  

(People v. Price (1941) 46 Cal.App.2d 59, 61-62.)   

 This result comports with the gravamen of the crime of robbery.  “Although 

classified in the Penal Code as a crime against the person, robbery is actually a crime 

against both the person and property.  [Citation.]  „Robbery violates the social interest in 

the safety and security of the person as well as the social interest in the protection of 

property rights.‟ ”  (People v. Gomez (2008) 43 Cal.4th 249, 264.)  “[T]he central element 

of the crime of robbery [is] the force or fear applied to the individual victim in order to 

deprive him of his property.  Accordingly, if force or fear is applied to two victims in 

joint possession of property, two convictions of robbery are proper.”  (People v. Ramos 

(1982) 30 Cal.3d 553, 589, fn. omitted, reversed on other grounds by California v. Ramos 

(1983) 463 U.S. 992.) 

 Reaffirming this rule, the California Supreme Court recently noted that “neither 

ownership nor physical possession is required to establish the element of possession for 

the purposes of the robbery statute.  [Citations.]  „[T]he theory of constructive possession 

has been used to expand the concept of possession to include employees and others as 

robbery victims.‟  [Citation.]  Two or more persons may be in joint constructive 

possession of a single item of personal property, and multiple convictions of robbery are 

proper if force or fear is applied to multiple victims in joint possession of the property 

taken.”  (People v. Scott (2009) 45 Cal.4th 743, 749-750.)  As this discussion implies, it 

is the possession of property, not its ownership, which is the determining factor regarding 
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whether a robbery has occurred.  This principle makes sense, because the risk of injury or 

death resulting from confrontations between robbers and victims is not significantly 

reduced merely because the victims lack legal title to the property in their possession. 

 For all of the foregoing reasons, we hold that when the owner of a store consents 

to an “inside job” robbery that occurs while the store is under the control of employees 

who are unaware of the owner‟s plan, the owner‟s consent does not vitiate the “felonious 

taking” element of robbery.  If the property that is taken was in the possession of the 

owner‟s innocent employees or agents, that is sufficient to make the taking felonious, 

even if the owner himself or herself is secretly in league with the perpetrators.
7
 

B.  Sufficiency of Evidence of Appellant’s Involvement in Robbery 

 Separate and apart from his legal challenge to the “felonious taking” element of 

robbery, appellant also contends that the evidence was not sufficient to show that he 

himself participated in the robbery.  “In resolving sufficiency of the evidence claims, „an 

appellate court reviews the entire record in the light most favorable to the prosecution to 

determine whether it contains evidence that is reasonable, credible, and of solid value, 

from which a rational trier of fact could find the defendant guilty beyond a reasonable 

doubt.‟ ”  (People v. Gomez, supra, 43 Cal.4th at p. 265.) 

 The evidence tying appellant to the robbery may be summarized as follows:  

Appellant‟s brother Dino Smith was one of the robbers identified by the victims; the 

other identified robber, George Turner, was a friend of both brothers.  During the 

robbery, at least one other person besides the two identified robbers was present on the 

other side of the wall that divided the safe room from the restaurant space.  Appellant‟s 

fingerprints, along with Turner‟s, were found on the piece of posterboard that was used to 

cover the hole in that wall.  Both appellant‟s fingerprints and Turner‟s were also found on 

a newspaper printed very early in the morning on the day of the robbery and left behind 

                                              
7
  This case does not present the question whether a robbery staged with the 

property owner‟s connivance is a “felonious taking” if the property owner is the only one 

present when it is committed, or if the purported victims are aware that the apparent 

robbery is feigned.  Accordingly, we do not decide that question. 
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in the restaurant space.  Both Frey and Gonsalves picked appellant‟s photo out of a 

photographic lineup as a possible suspect. 

 About two weeks after the robbery, a man who appeared to be clearing appellant‟s 

possessions out of his apartment was found with a pair of earrings stolen from the jewelry 

store in his car, as well as items of mail addressed to appellant.  The man said he had 

obtained the earrings from the apartment of Dino Smith‟s girlfriend, Warner.  Appellant‟s 

mail and wallet were found in Warner‟s apartment a few days later. 

 These facts, taken together and viewed in the light most favorable to the 

prosecution, constitute evidence sufficient to justify a rational trier of fact in finding the 

defendant guilty beyond a reasonable doubt of participating in the robbery plot.  In 

particular, the jury was entitled to infer appellant‟s participation in the robbery from the 

fact that his fingerprints were found on two separate items at the scene, one of which (the 

newspaper) did not come into existence until a few hours before the robbery.  

Accordingly, we conclude that the evidence is sufficient to sustain appellant‟s conviction. 

C.  Robbery as to Employees Who Lacked Access to Safes 

 In his opening brief on appeal, appellant argued that he could not be convicted of 

robbery as to Beeghly and Gonsalves, because the scope of their authority at the jewelry 

store was too limited to establish that they had constructive possession of the store‟s 

property.  Appellant‟s argument relied on cases holding that the specific facts of an 

employee‟s duties must be considered in determining whether that employee is a victim 

of robbery when the store‟s property is taken by force or fear. 

 In his reply brief, however, appellant acknowledges that since the filing of his 

opening brief, the California Supreme Court has settled this issue.  On February 19, 2009, 

the court held that all employees who are on duty at the time of a robbery in their 

workplace are in constructive possession of their employer‟s property, so that each 

employee may be considered a victim of a separate robbery.  (People v. Scott (2009) 45 

Cal.4th 743, 754-755.)  Appellant does not argue that People v. Scott is distinguishable in 

any way from this case.  Accordingly, we reject appellant‟s argument that the robbery 
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counts involving Beeghly and Gonsalves should be reversed due to the nature of their 

duties at the jewelry store. 

D.  Prosecutorial Misconduct During Closing Argument 

 Appellant next argues that his rights to a fair trial and due process were violated 

by three aspects of the prosecutor‟s closing argument which appellant contends 

constituted misconduct.  First, appellant claims that the prosecutor misstated the 

reasonable doubt standard, placing a greater burden on appellant, by stating that 

reasonable doubt is “doubt with a reason behind it which you, as a juror, can articulate 

and . . . share with your fellow jurors”; by averring that “speculation is not the basis for 

reasonable doubt”; and by arguing that the jurors should not consider a defense theory 

because “[f]or any theory of the case to be reasonable, it must be based on evidence, not 

speculation.”  In a similar vein, appellant contends that by characterizing the 

prosecution‟s and defense‟s theories of the case as competing narratives, from which the 

jurors were to choose the one that “resonate[d] with” them, the prosecutor‟s rebuttal 

argument misstated the burden of proof and the reasonable doubt standard. 

 Second, appellant argues that the prosecutor improperly referred to matters outside 

the record when he described the way juries in other cases had reacted to the absence of 

fingerprint evidence, as a way of emphasizing the importance of the fingerprint evidence 

against appellant in this case.  Specifically, the prosecutor remarked that evidence of the 

defendant‟s fingerprints being found at the crime scene is “just what jurors in this town 

typically look for to convict on the actual taking crimes of robbery or burglary.”  

Appellant contends that this argument improperly implied that the fingerprint evidence in 

this case was sufficient in and of itself to establish guilt beyond a reasonable doubt. 

 Finally, appellant argues that the prosecutor improperly relied on his own 

expertise.  Specifically, appellant contends that the prosecutor should not have elicited 

testimony from a police officer about the prosecutor being on the faculty of a “robbery 

school” attended by all police officers assigned to investigate robberies. 
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 Appellant concedes that his trial counsel did not object contemporaneously to any 

of the conduct by the prosecutor of which appellant now complains.
8
  “To preserve a 

claim of prosecutorial misconduct during argument, a defendant must contemporaneously 

object and seek a jury admonition.”  (People v. Bonilla (2007) 41 Cal.4th 313, 336.)  A 

defendant‟s failure to object to the prosecutor‟s challenged comments or to request 

curative admonitions bars presentation of a prosecutorial misconduct claim on appeal.  

(People v. Stewart (2004) 33 Cal.4th 425, 484.)  This is particularly true where an 

admonition could have cured any harm.  (People v. Valdez (2004) 32 Cal.4th 73, 123.) 

 Appellant contends that his trial counsel‟s failure to object in this case did not 

constitute a waiver because the misconduct was so pervasive that objections would have 

been futile.  In support of this contention, appellant cites People v. Cunningham (2001) 

25 Cal.4th 926, 1000.  That case, however, merely reiterated and applied the rule that 

where “any harm could have been cured by an admonition to the jury, defendant‟s failure 

timely to object and request the court to admonish the jury precludes his claim of 

misconduct.”  (Id. at p. 1001.)  Moreover, the asserted misconduct in this case does not 

begin to approach the extreme circumstances in which the courts have held that the lack 

of a contemporaneous objection was excused.  (See People v. Hill (1998) 17 Cal.4th 800, 

820-821 [objections to prosecutorial misconduct not waived where prosecutor committed 

“constant barrage of . . . unethical conduct,” resulting in “a trial atmosphere so 

poisonous” that admonition would not have cured resulting harm].) 

 Here, even if the conduct of which appellant complains constituted misconduct, it 

was not so severe or pervasive that it could not have been cured—and later instances 

perhaps forestalled (see People v. Bemore, supra, 22 Cal.4th at pp. 845-846)—by a 

contemporaneous admonition.  Accordingly, we conclude that any objection to the 

asserted misconduct was waived. 

                                              
8
  Appellant first raised these objections in his motion for new trial.  This was 

insufficient to preserve them.  (See People v. Bemore (2000) 22 Cal.4th 809, 845-846; 

People v. Musselwhite (1998) 17 Cal.4th 1216, 1252-1253.) 
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E.  Ineffective Assistance of Counsel 

 Appellant argues that his trial counsel was ineffective in a number of respects.  To 

establish a claim of incompetence of counsel, a defendant must establish both that 

counsel‟s representation fell below an objective standard of reasonableness, measured by 

prevailing professional norms, and that it is reasonably probable that, but for counsel‟s 

error, the result of the proceeding would have been more favorable to the defense.  

(Strickland v. Washington (1984) 466 U.S. 668, 686-688, 694-695; People v. Ledesma 

(2006) 39 Cal.4th 641, 745-746; People v. Staten (2000) 24 Cal.4th 434, 451; People v. 

Ledesma (1987) 43 Cal.3d 171, 215-218.)  To prevail, a defendant must establish 

incompetence of counsel by a preponderance of evidence. (Id. at p. 218.) 

 In addition, when a claim of ineffective assistance of counsel is raised on direct 

appeal, and “ „the record on appeal sheds no light on why counsel acted or failed to act in 

the manner challenged . . . , [then] unless counsel was asked for an explanation and failed 

to provide one, or unless there simply could be no satisfactory explanation, [the 

conviction must be] affirmed on appeal.‟ ”  (People v. Avena (1996) 13 Cal.4th 394, 418, 

italics omitted; see also People v. Ledesma, supra, 39 Cal.4th at p. 746.) 

 Here, appellant‟s first claim of ineffective assistance of counsel is based on his 

trial counsel‟s failure to raise, at trial, the same issue appellant has raised on appeal as to 

whether the consent of the property owner vitiates one of the elements of robbery.  

Because we have considered that contention on its merits, and rejected it as a matter of 

law (see part A of Discussion, ante), appellant cannot show prejudice from his trial 

counsel‟s failure to raise it at trial. 

 Second, appellant argues that appellant‟s trial counsel was ineffective in failing to 

move to suppress the pair of earrings found in Kim‟s car after the robbery, because the 

earrings were found as an indirect result of the police officers‟ warrantless search of 

appellant‟s apartment.  In the absence of unusual circumstances, a claim of ineffective 

assistance of counsel for failing to move to suppress evidence normally is not cognizable 

on a direct appeal from the judgment, because the court cannot determine what facts 
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would have been brought out at the hearing if a motion to suppress had been filed.  

(People v. Mendoza Tello (1997) 15 Cal.4th 264, 266.) 

 For example, we are unable to determine from the appellate record whether, at the 

time appellant‟s building manager permitted the police to enter appellant‟s apparently 

vacated apartment, appellant retained a sufficient expectation of privacy in the apartment 

to have standing to object to its being searched.  “[A] warrantless search and seizure 

involving abandoned property is not unlawful, because a person has no reasonable 

expectation of privacy in such property.  [Citations.]  Thus, „when a day-to-day room 

guest of a hotel or motel departs without any intention of occupying the room any longer 

and without making any arrangement for payment of his bill, an inference arises that he 

has abandoned his tenancy. . . . This is so even though the guest leaves some of his 

personal belongings behind.‟  [Citations.]”  (People v. Parson (2008) 44 Cal.4th 332, 

345; see also Rakas v. Illinois (1978) 439 U.S. 128 [burden is on party moving to 

suppress evidence to establish that party‟s own Fourth Amendment rights were violated 

by challenged search or seizure]; People v. Cowan (1994) 31 Cal.App.4th 795, 798 

[same; moving party must both show actual subjective expectation of privacy and 

demonstrate that such expectation is one that society is prepared to recognize as 

reasonable].) 

 Evidence was introduced at trial that, although appellant‟s lease on the apartment 

ran through May 31, 2003, his last rent payment was posted to the building‟s books on 

April 7, 2003.  This evidence, coupled with the vacated and cleaned condition of 

appellant‟s apartment at the time of the search, at least raises a question as to whether he 

had abandoned it by the time the police arrived on April 25, 2003.  In the absence of a 

more complete factual record on this issue, we cannot conclude on direct appeal that 

appellant‟s trial counsel would have been successful in moving to suppress evidence 

derived from the search, and thus cannot resolve the prejudice element of appellant‟s 

ineffective assistance of counsel claim. 

 Moreover, even if appellant did have standing to object to the search of the 

apartment, that is not where the earrings were found.  They were found in the glove 
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compartment of Kim‟s car, and the uncontroverted evidence is that Kim consented to the 

officers‟ entry into his car‟s glove compartment.  As the United States Supreme Court 

explained in Wong Sun v. United States (1963) 371 U.S. 471, 487-488, “not . . . all 

evidence is „fruit of the poisonous tree‟ simply because it would not have come to light 

but for the illegal actions of the police.  Rather, the more apt question in such a case is 

„whether, granting establishment of the primary illegality, the evidence to which instant 

objection is made has been come at by exploitation of that illegality or instead by means 

sufficiently distinguishable to be purged of the primary taint.‟ ”  The “degree of 

„attenuation‟ which suffices to remove the taint from evidence obtained directly as a 

result of unlawful police conduct requires at least an intervening independent act by the 

defendant or a third party which breaks the causal chain linking the illegality and 

evidence in such a way that the evidence is not in fact obtained „by exploitation of that 

illegality.‟  Consent by the defendant, if „sufficiently an act of free will to purge the 

primary taint of the unlawful [search]‟ [citation], may produce the requisite degree of 

„attenuation.‟ ”  (People v. Sesslin (1968) 68 Cal.2d 418, 428; see also People v. Mayfield 

(1997) 14 Cal.4th 668, 760 [when moving to suppress evidence obtained as indirect result 

of unlawful search, defendant bears burden of showing not merely that evidence would 

not have been discovered but for illegal search, but also that evidence was obtained by 

exploiting that illegality].)  

 Based on these legal principles, appellant‟s trial counsel may very well have 

determined that it would be pointless to move to suppress the earrings, because Kim‟s 

consent attenuated the connection between the warrantless search of appellant‟s 

apartment and the discovery of the earrings in Kim‟s car.  Thus, we cannot find 

ineffective assistance of counsel on direct appeal based on trial counsel‟s failure to move 

to suppress the earrings. 

 Finally, in a footnote in the section of his brief regarding prosecutorial 

misconduct, appellant asserts that if his contentions on that issue were waived due to trial 

counsel‟s failure to object, then that failure amounted to ineffective assistance of counsel.  

Appellant‟s brief does not supply any argument or authority in support of this contention, 
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however.  This alone would provide sufficient grounds for us to reject it.  (People v. 

Gionis (1995) 9 Cal.4th 2296, 1214, fn. 11.) 

 In any event, a reviewing court defers to counsel‟s reasonable tactical decisions 

when examining a claim of ineffective assistance of counsel (see People v. Wright (1990) 

52 Cal.3d 367, 412), and there is a “strong presumption that counsel‟s conduct falls 

within the wide range of reasonable professional assistance.”  (Strickland v. Washington, 

supra,  466 U.S. at p. 689.)  A claim of ineffective assistance of counsel based on trial 

counsel‟s failure to object to the prosecutor‟s closing argument cannot succeed on direct 

appeal unless “the appellate record discloses „ “no conceivable tactical purpose” ‟ ” for 

trial counsel‟s omission.  (People v. Lewis (2001) 25 Cal.4th 610, 674-675.)  Here, 

neither appellant‟s briefs nor the appellate record demonstrate the requisite absence of a 

conceivable tactical purpose. 

 On the contrary, a failure to object in closing argument can often be explained by 

an attorney‟s tactical determination that: (1) the objectionable statement is not 

sufficiently damaging to warrant objection; and/or (2) an objection would highlight the 

objectionable statement (or inference to be drawn from that statement), causing more 

prejudice than the objectionable statement alone.  Given these considerations, and the 

split-second decision required to lodge a timely objection during an opponent‟s closing 

argument, courts routinely have recognized that “the decision facing counsel in the midst 

of trial over whether to object to comments made by the prosecutor in closing argument 

is a highly tactical one” (People v. Padilla (1995) 11 Cal.4th 891, 942, overruled on other 

grounds by People v. Hill, supra, 17 Cal.4th at p. 823, fn. 1), and that “a mere failure to 

object to . . . argument seldom establishes counsel‟s incompetence.  [Citations.]”  (People 

v. Ghent (1987) 43 Cal.3d 739, 772.) 

 Similar tactical considerations could easily explain appellant‟s trial counsel‟s 

decision not to object to the prosecutor‟s brief allusion, during his cross-examination of a 

police officer, to the fact that the prosecutor was on the faculty of a “robbery school” for 

police investigators.  Thus, this is not a situation where “there simply could be no 

satisfactory explanation” for trial counsel‟s failure to object.  Reversal on the ground of 
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ineffective assistance of counsel is therefore not warranted.  (People v. Gray (2005) 37 

Cal.4th 168, 207; People v. Wharton (1991) 53 Cal.3d 522, 567 [finding no 

ineffectiveness where counsel failed to object to prosecutor‟s reference to evidence 

outside the record, because counsel might not have wanted to highlight the point with the 

jury and make it wonder if there really was such evidence]; People v. Milner (1988) 45 

Cal.3d 227, 245 [finding no ineffectiveness where counsel would have acted well within 

the bounds of reasonable competence had he chosen to ignore the statements rather than 

draw attention to them with an objection].) 

 Finally, appellant has not demonstrated prejudice from trial counsel‟s failure to 

object to the “robbery school” question, or to any of the challenged statements during the 

prosecutor‟s closing argument.  For all of the foregoing reasons, none of his claims of 

ineffective assistance of counsel constitute grounds for reversal of his conviction. 

F.  Imposition of Upper Term on Robbery Count 

 In his opening brief, appellant argued that under Cunningham v. California (2007) 

549 U.S. 270 (Cunningham), the trial judge violated appellant‟s constitutional right to a 

jury trial by sentencing him to the upper term for the robbery of Frey based on two 

aggravating factors that were not found true beyond a reasonable doubt by the jury.  

These were: (1) that appellant‟s prior convictions as an adult were of increasing 

seriousness, and (2) that appellant had served a prior prison term.
9
 

 The day after appellant‟s opening brief was filed, the California Supreme Court 

determined that imposition of the upper term based on any factor directly relating to the 

defendant‟s recidivism falls within the prior conviction exception to the holding in 

Cunningham, supra, 549 U.S. 270.  (People v. Towne (2008) 44 Cal.4th 63, 76.)  

Similarly, even before appellant‟s brief was filed, the court had decided that the existence 

of even one aggravating factor falling within that exception is sufficient to render 

                                              
9
  Appellant‟s crimes were committed in 2003, and we are only now reviewing his 

conviction and sentence on direct appeal.  Accordingly, the constitutional validity of his 

upper term sentence is governed by Blakely v. Washington (2004) 542 U.S. 296 and 

Cunningham, supra, 549 U.S. 270.  (See generally In re Gomez (2009) 45 Cal.4th 650, 

660.)  Respondent does not argue otherwise. 
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imposition of the upper term constitutional, and that a criminal record of increasing 

seriousness is such a factor.  (People v. Black (2007) 41 Cal.4th 799, 813, 818-820, 

overruled on other grounds by Cunningham v. California, supra, 549 U.S. at pp. 291-

293.) 

 Appellant‟s reply brief does not reiterate the challenge to his upper term sentence.  

We affirm it on the authority of People v. Black, supra, 41 Cal.4th at p. 799, and People 

v. Towne, supra, 44 Cal.4th at p. 63. 

IV.  DISPOSITION 

 The judgment is affirmed. 
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